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Brazil

Jorge Cesa, Roberta Feiten and Fernanda Girardi

Souto, Correa, Cesa, Lummertz & Amaral Advogados

Civil litigation system

1 What is the structure of the civil court system?

The Brazilian civil court system consists of state and federal lower
court judges; state and regional federal courts of appeal, mainly
responsible for second instance judgments; the Superior Court of
Justice (ST]J), responsible for controlling the proper application of
federal laws; and the Federal Supreme Court, responsible for ensur-
ing the accurate application of the Federal Constitution in lawsuits
that have major federal repercussions.

The civil court system in Brazil is ruled mainly by the Federal
Constitution and the Code of Civil Procedure (CCP), Law No.
5,869/73. When a lawsuit concerns state matters involving values
under 40 times the national minimum wage, Law 9,099/95, which
provides for small claims, is applicable (with the subsidiary applica-
tion of the CCP). When a lawsuit involves federal matters under 60
times the national minimum wage, it is Law 10,259/01 that applies
to the case.

2 What is the role of the judge in civil proceedings and what is the
role of the jury?

The civil court system in Brazil is inquisitorial and there is no jury.
The role of a first instance judge is to receive and analyse the facts,
arguments and evidence, while giving equal treatment to the par-
ties. Judges must rule on each case, observing the requests made in
the initial complaint and, without going beyond the extent of such
requests, declare the arguments that support their judgment. As
judges have a duty to investigate facts, they may also call for any
further (or repeated) diligence and evidence they deem necessary for
the discovery of the truth.

3 What are the basic pleadings filed with the court to institute,
prosecute and defend the product liability action and what is the
sequence and timing for filing them?

A product liability action begins with an initial complaint that must
observe some formal requirements, such as a clear description of
facts, the legal grounds for the action and the amounts concerned.
If the complaint observes said requirements, the judge will summon
the defendant. If not, the judge orders the plaintiff to amend the
complaint before ordering the summons. In ordinary civil proceed-
ings, the defendant may present a formal answer within 15 days
of the date of the proven service of summons. The answer should
include, beside arguments regarding the merits, any allegations
concerning preliminary issues, such as statutes of limitations, nul-
lity of the summons, res judicata, etc. When a lawsuit is filed as a
small claim (under Laws 9,099/95 or 10,259/01), the defendant’s
answer should be presented at a hearing arranged by the judge. If
the defendant does not serve its answer timely to the complaint, the
facts alleged by the plaintiff are presumed true, possibly leading to
the acceptance of the complaint.

www.gettingthedealthrough.com

4 Are there any pre-filing requirements that must be satisfied before
a formal law suit may be commenced by the product liability
claimant?

No.

5 Are mechanisms available to the parties to seek resolution of a
case before a full hearing on the merits?

According to the CCP, any preliminary issues (see question 3) must
be alleged in the answer to the complaint prior to facing the merits
of the case. The judge may decide on such matters at the beginning
of the proceeding or at the end of the discovery period. If the judge
accepts one of the pleaded issues, the lawsuit will be extinguished
before the analysis of the merits.

6 What is the basic trial structure?

Trials are public. Ordinary civil proceedings, which are usually
applicable in product liability lawsuits, may have a conciliatory
bench trial if the parties are willing to settle the case, and usually
have a trial hearing where parties speak before the judge and their
attorneys to clarify or confess to the alleged facts.

Live testimony is one of the most common forms of evidence in
Brazil. The parties may indicate three witnesses to corroborate each
alleged fact. Witnesses are heard in the same hearing, yet separately
from the parties and other witnesses. Unless the witness is a close
friend, enemy, relative of the parties or is interested in the case, he or
she takes an oath before the judge to tell the truth or be subject to
facing criminal charges.

The plaintiff must present all documents with the initial com-
plaint and the defendant must produce them with the answer. Parties
may impugn the truth of the documents in a separate proceeding.
The judge may order that the parties to the lawsuit and even third
parties present further documents before the court.

Parties may also produce expert examinations to prove or dis-
prove the alleged facts. In this case, parties can present questions to
be answered by a court-appointed expert and indicate an assistant
expert to follow the examination and present motions regarding the
judicial expert report. Parties may also request the judge’s permis-
sion to hear the judicial expert at the trial hearing.

The judgment (decision on the merits) may occur orally at the
end of the trial. However, the judge usually gives parties the oppor-
tunity to present final written arguments and renders the decision
in camera.

Parties may file an appeal against the first instance decision,
which is then reviewed by the state or regional federal court of
appeals in a public session led by three judges, where the attor-
neys can present their arguments orally. The lower court decision
is usually suspended by the appeal. According to each case and also
observing many formal requirements, after the Court of Appeal’s
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award the parties can still appeal to the Superior Court of Justice,
the Federal Supreme Court or both.

7 Are there class, group or other collective action mechanisms
available to product liability claimants? Can such actions be
brought by representative bodies?

Yes. Law 7,347/85 regulates civil collective actions regarding liabil-
ity for damage caused to consumers, to the environment and to
other specified assets. Judges may sentence defendants to pay com-
pensatory damages and to perform (or not perform) certain actions.
A civil class action may be instituted by the Public Attorney’s Office
(PAO), the Public Defence Office, by federal, state and municipal
governments, by entities and bodies of the public administration,
as well as by associations that include consumer defence in their
institutional scope as long as they have been incorporated for at
least one year (the judge may waive this requirement in some spe-
cific instances).

The Consumer Protection Code (Laws 8,078/90 — CDC) also
governs collective actions for product liability, which may be filed
to protect:

e diffuse interests or rights, meaning group, indivisible rights
whose holders are indeterminate persons linked by factual
circumstances;

e collective interests or rights, meaning group, indivisible rights
whose holders are a group, category or class of people linked by
a common legal relationship; or

¢ homogeneous individual interests or rights, meaning those aris-
ing from a common origin.

When a collective action refers to homogeneous individual interests
or rights, each individual consumer may request liquidation if the
action is favourable to the plaintiff.

8 How long does it typically take a product liability action to get to
the trial stage and what is the duration of a trial?

The time for a lawsuit to get to the trial stage varies according to the
district court and the number of judges, court staff, pending lawsuits
and other local factors as well as the duration of the expert examina-
tion, when so required. An ordinary civil liability lawsuit may take
years to get to the trial stage and may take up to four years to be
judged in the first instance.

Evidentiary issues and damages

9 What is the nature and extent of pretrial preservation and
disclosure of documents and other evidence? Are there any
avenues for pretrial discovery?

In Brazil there is no pretrial discovery or disclosure of evidence simi-
lar to that found in common law. It is worth noting that the only
official proceeding that could be deemed similar is the investigation
led by the PAO to gather evidence for a potential collective action.
Such pretrial discovery is not an adversarial proceeding and conse-
quently the parties involved are sometimes not even aware that it is
occurring unless the PAO decides that the party is to be notified to
produce further elements or clarifications. Besides that, according to
the CCP, anyone may file a lawsuit requesting the urgent production
of evidence in order to avoid the loss of proof and enable the filing
of an ordinary indemnity lawsuit.

10 How is evidence presented in the courtroom and how is the
evidence cross-examined by the opposing party?

Evidence may consist of documents, testimonies and technical exam-
inations. The documents supporting each party’s allegations are filed
with the initial pleadings (complaint and answer, respectively) and
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attached to the dockets, thereby allowing each litigating party to pre-
sent a formal challenge or motion concerning its content. Brazilian
case law has been permitting further documents to be presented dur-
ing the course of a lawsuit provided that there is a justification for
such late presentation and that the opposing party has the opportu-
nity to be heard concerning them.

Witnesses are to be questioned in person at a hearing, which
usually takes place in the state jurisdiction where the lawsuit is
running. It is admissible that witnesses who do not live in the city
where the lawsuit is running be deposed by the district court of his
or her place of residence through an incidental proceeding initiated
for such purpose. (A similar proceeding is applicable for witnesses
living abroad.) Parties may present, immediately before the hearing,
any impediment that may disqualify a witness.

Finally, the conclusions of technical examinations are docketed
by means of written reports issued by the court-appointed expert
or experts and by technical assistants appointed by the parties (if
any). Parties are entitled to request that the judge notify the court-
appointed expert and technical assistants to attend the hearing and
to render additional clarifications regarding the examination.

11 May the court appoint experts? May the parties influence the
appointment and may they present the evidence of experts they
selected?

Yes, the court may appoint experts whenever there are technical
issues to be discussed in the case. The court may even appoint more
than one expert when the matter involves more than one field of
knowledge.

Parties cannot influence the appointment themselves, yet the
CCP provides for instances where the parties may contest the court-
appointed expert whenever there is a cause for impediment or
denial, or if the court-appointed expert does not meet the necessary
technical qualifications required for the examination. The parties
may also appoint their own technical assistants to accompany the
examination.

Court-appointed experts present a written technical report,
which may be challenged in writing by the technical assistants and
by either party.

12 What types of compensatory damages are available to product
liability claimants and what limitations (if any) apply?

Product liability claimants are entitled to be fully compensated for
damage suffered. Claimants must demonstrate the extent of the
damage and that it arose from the defective product.

The general rules for compensatory damages are provided by the
Brazilian Civil Code (CC), which states that only direct loss or injury
is to be compensated by the breaching agent. The injured party is
entitled to compensation for any damage suffered as a direct and
immediate result of the accident with the defective product, includ-
ing actual damages (the actual pecuniary loss for the victim), loss of
profits, moral damages, bodily injury and aesthetic damage. The loss
of an opportunity may also entail damages.

The product liability claimant may be either the consumer of
the product itself or any parties affected by the consumer accident
(bystanders). The CDC also entitles consumers to receive redress for
damage related to non-conformity, namely, whenever a product has
a flaw in quality or quantity that makes the product improper or
inadequate for its purpose, diminishes its value or whenever there is
a discrepancy regarding the purported characteristics of the product.

43 Are punitive, exemplary, moral or other non-compensatory
damages available to product liability claimants?

The Brazilian legal system does not provide for punitive damages.
The principle of full reparation for damage caused is effective and
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provides that compensation must be equivalent to the actual extent
of the damage inflicted, meaning that the compensation cannot be
greater or lesser than the extent of the said damage. An accepted
exception to such principle is the limitation of liability clause,
though its application is subject to some restrictions, especially in
consumer relationships.

Moral damages are fully acceptable in Brazil and theoretically,
every product liability case can generate a claim seeking moral dam-
ages. The values of the judicial awards depend on the characteristics
of the case, such as the kind of injury suffered, the social and eco-
nomic conditions of the parties, etc. These values are usually not
very high yet it should be noted that case law has been taking into
account the punitive and exemplary functions of compensation in
order to establish the indemnification for moral damages.

Litigation funding, fees and costs

14 Is public funding such as legal aid available? If so, may potential
defendants make submissions or otherwise contest the grant of
such aid?

Legal aid is very common in Brazil and may be requested at any
stage of the proceedings simply by presenting an affidavit regard-
ing the claimant’s inability to afford the costs of the lawsuit with-
out harm to their or their family’s subsistence. The defendant may
oppose legal aid, but has the burden of proving that the claimant has
sufficient financial resources to afford the expenses.

15 Is third-party litigation funding permissible?

Third-party litigation funding is not ruled by any law nor is it com-
mon practice in Brazil. However, given that it is allowed in other
countries, Brazilian scholars are beginning to discuss the matter.

16 Are contingency or conditional fee arrangements permissible?

Parties and their attorneys may settle fee agreements that observe the
Attorney’s Professional Conduct Code. Fees should be established
with moderation by considering complexity, the value in dispute and
the time to be spent on the matter, among other criteria. Success fees
are also admissible. The Brazilian Bar Association of each state pro-
vides a suggested fee chart to be followed by attorneys, who should
not charge fees below the minimum on the chart, but may establish
fees above it.

The fees set by the judge to be paid by the losing party to the
winning party’s attorney do not infringe the attorney’s right to
receive the fees previously agreed on with the party, unless stated in
writing within the fee agreement.

17 Can the successful party recover its legal fees and expenses from
the unsuccessful party?

The successful party can recover all court costs from the unsuccess-
ful party by requesting that the unsuccessful party be notified to
pay back the court expenses. If the party does not comply with the
notification, the creditor may extend the lawsuit to collect the debt.
The judge will also order the unsuccessful party to pay a fee to the
successful party’s attorney. These fees may be up to 20 per cent of the
amount involved in the case. It is important to point out that these
fees are not to be paid to the successful party but rather to the suc-
cessful party’s attorney. Therefore, these fees do not aim to recover
the party’s expenses.

At present, there is a discussion in Brazil as to whether the suc-
cessful party may recover the fees agreed upon between the success-
ful party and their attorney. Although major case law does not allow
it, some courts have accepted the request made by the successful
party to also recover these agreed fees. Moreover, the Superior Court
of Justice has this year rendered a decision granting this request to a
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successful party, which in turn tends to influence future decisions of
lower and state courts regarding the matter.

Sources of law

18 Is there a statute that governs product liability litigation?

Product liability litigation is mainly governed by the CDC and sub-
sidiarily by the CC and CCP. The CDC is grounded on the principle
of the strict liability of suppliers.

The CC, on the other hand, provides the general rules for civil
relationships and tort liability. Civil liability is a fault-based system
and strict liability is the exception. The general hypotheses for strict
liability relate to the company that puts the product on the market
and of agents who perform risky activities.

19 What other theories of liability are available to product liability
claimants?

Before the enactment of the CDC, product liability claims used to
be grounded on breach of contract or on the breach of a general
duty of care (tort) by demonstrating that the supplier had committed
some form of negligence. Such scenario was radically altered in 1990
when the CDC came into force and established strict liability as the
general rule for product liability. It is worth remembering that this
consumer legislation applies even to non-consumers whenever they
are victims of a consumer accident.

20 Is there a consumer protection statute that provides remedies,
imposes duties or otherwise affects product liability litigants?

The CDC is the main legislation concerning product liability in
Brazil. Consumer protection has a constitutional status and the rules
provided by the consumer legislation are mandatory. Among the
basic rights ensured to consumers, one can highlight the protection
of life, health and safety against risks arising from dangerous prod-
ucts; adequate information about products; correctness in advertis-
ing; prevention and redress of damages; and effective and facilitated
defence of rights. It also provides the criteria for the definition of
defective products and non-compliance defects, the remedies avail-
able to consumers, strict and joint liability of agents involved in
the supply chain, the instances in which the supplier might not be
deemed liable towards the consumer and the applicable statute of
limitations. It imposes several duties on the suppliers, related not
only to the adequacy and safety requirements of products, but also
to the offer and advertising of such products. It also establishes sev-
eral commercial practices deemed abusive against consumers and
consequently forbidden to suppliers, and establishes applicable pro-
cedural rules in product liability litigation, whether individually filed
or brought by the legitimate parties by means of a collective action.

21 Can criminal sanctions be imposed for the sale or distribution of
defective products?

The CDC, Law No. 8,137/1190 (crimes against consumer relations)
and the Penal Code establish some types of conduct that are deemed
crimes against the consumer relationship, including the following:

¢ the omission of clearly visible information regarding the dan-
gerousness of a product on its packaging, receptacle or related
advertising;

e the failure to notify the competent authority and consumers
about the dangerousness of products when such features are
known after the product was put onto the market, or the failure
to remove such defective products from the market immediately
after being instructed to do so by the competent authority;

¢ the promulgation of false or misleading affirmations or omission
of relevant information regarding products;

19
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¢ producing or promoting misleading or abusive advertising; and
¢ producing or promoting advertising when the party is aware (or
ought to be aware) that it may induce dangerous behaviour.

22 Are any novel theories available or emerging for product liability
claimants?

No.

23 What breaches of duties or other theories can be used to
establish product defect?

In Brazil, the notion of what makes a product defective is directly
related to safety and the supplier’s general duty to only market prod-
ucts that do not entail any risks to the physical integrity of consum-
ers or to their assets. The potential breaches that may establish that
a product is defective arise from the product’s design, manufacture,
construction, assembly, formulation, manipulation, presentation and
packaging. Further, the breach of the duty to render sufficient and
adequate information on the usage and risks of a product will in
itself suffice to characterise a product as defective.

24 By what standards may a product be deemed defective and who
bears the burden of proof? May that burden be shifted to the
opposing party? What is the standard of proof?

The general rule provided by the CCP establishes that the plaintiff
has the burden of proving all facts which ground the claim. In addi-
tion, the CDC establishes that the burden of proof may be shifted to
the defendant whenever the claim is plausible and the consumer is
deemed to be especially disadvantaged compared with the supplier
or producer. The CDC also provides for some circumstances which
must be taken into account to determine whether a product can be
deemed defective, which are: its presentation, the usage and risks
which are reasonably expected from the product and the time when
the product was put on the market.

As to the standard of proof, it is important to mention that the
Brazilian legislation does not rule on this matter and there is no con-
sistent interpretation in case law. Scholars have indicated that the
preponderance of evidence may be used to guide the judicial appre-
ciation of evidence whenever the claim involves private civil matters,
which is usually the case in product liability. If there is a penal reper-
cussion, however, clear and convincing evidence must apply.

25 Who may be found liable for injuries and damages caused by
defective products?

The CDC provides that the manufacturer, producer, constructor and

importer, whether domestic or non-Brazilian, may be found jointly

liable for injuries and damage caused by defective products. Sellers

are also deemed liable whenever:

¢ the aforementioned agents cannot be identified;

¢ the product is supplied without clear identification of the manu-
facturer, producer, constructor or importer; and

¢ they have not stored perishable products adequately.

The shareholder’s assets may also be used to satisfy corporate obliga-
tions towards consumers whenever there is abuse, excess of power,
infraction of the law or violation of company by-laws, bankruptcy,
insolvency, termination or non-operation due to mismanagement
and even when the legal entity is deemed an obstacle to the redress
of consumer damages.
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26 What is the standard by which causation between defect and
injury or damages must be established? Who bears the burden
and may it be shifted to the opposing party?

The main rule regarding causation in Brazil is provided by the CC,
which states that redressable damage and injuries are those directly
and immediately resulting from the defect. There are several theories
formulated by scholars aiming at defining the causal link for liability
purposes. The main one is the ‘theory of adequate causality’, which
restricts the cause of damage to that which would be adequate and
indispensable to cause a given result. It is also possible to interpret
such theory in a negative sense, aiming at discovering the inadequate
cause, which would lead to the exclusion of a potential event as a
cause.

As to the burden of proof, the consumer must demonstrate that
the defective product is one of the potential causes of the damage.
Therefore, the supplier is to bring evidence that the defect does not
exist or, if it does, that there is no causal link.

27 What post-sale duties may be imposed on potentially responsible
parties and how might liability be imposed upon their breach?

The main post-sale duty relates to the obligation to report whenever
it is found that a product may be deemed dangerous to the health
or safety of consumers. The supplier must notify the competent
authorities — federal, state and municipal — and also provide clear
and sufficiently well-advertised information to consumers (recall).

Another post-sale duty consists of the obligation imposed on
manufacturers and importers to guarantee that components and
spare parts are available on the market throughout the manufactur-
ing or importation period of their products and for a reasonable
time after manufacturing or importation is ceased.

The breach of such post-sale duties may lead to administra-
tive and penal repercussions, without prejudice of the obligation to
redress any damage suffered by consumers.

Limitations and defences

28 What are the applicable limitation periods?

A defective product can generate damages not only to the consumer,
but also to suppliers in relations between two companies. If it is a
consumer who is somehow harmed by a defective product, his or
her right to compensation is time-barred after five years. This period
begins to run on the day on which the consumer becomes aware of
the damage and of the identity of its producer.

However, if a company suffers damage as a result of one of its
suppliers’ products — in which case the CC applies - its right to be
compensated is time-barred three years from the date when the dam-
age occurred. The CC provides few situations in which these limita-
tion periods can be interrupted. If any of the listed events happen,
the limitation period starts anew. A limitation period can only be
interrupted once.

29 s it a defence to a product liability action that the product
defect was not discoverable within the limitations of science and
technology at the time of distribution? If so, who bears the burden
and what is the standard of proof?

There is a discussion among legal scholars as to whether producers
should be held liable in such cases and Brazilian courts have not yet
had enough cases regarding these possible exclusions to set up a
clear line of interpretation.

The argument for the acceptance of these defences is that one
cannot be liable for uncontrollable risks. Also authorising this inter-
pretation is article 12, section 2, CDC, which states that a product is
not deemed defective for the sole reason that another better product
has subsequently been introduced into the market.
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The counterargument is that the wording of said article does
not clearly exclude producer liability in cases of development risks
or state-of the-art developments and article 12, section 3, which
lists producer defences in product liability cases, mentioning neither
term. Although CDC legislators attempted to use wording similar to
that found in Directive 85/374/ECC, they did not make it as clear as
article 7e of the said directive.

Having said that, should these defences be deemed applicable,
the product will not be considered defective and since it is the pro-
ducer that carries the burden of proving the product is non-defec-
tive, it must also prove that the state-of-the-art and the scientific or
technical knowledge available when the product was put into circu-
lation did not enable the discovery of the defect.

30 Is it a defence that the product complied with mandatory (or
voluntary) standards or requirements with respect to the alleged
defect?

The standard applied by Brazilian law to define a product as defec-
tive relates to the safety that consumers are legitimately entitled to
expect from it. Analysing the case from a consumer perspective,
compliance with mandatory or voluntary requirements is viewed as
a fundamental prerequisite for any given product to be put on the
market. Therefore, compliance with such requirements is not a suf-
ficiently strong criterion to fully meet safety standards.

Notwithstanding this, it is highly recommended that the defend-
ant prove said compliance in the lawsuit in order to stave off the
basic assumption that the product was indeed defectively manufac-
tured or designed, or both.

31 What other defences may be available to a product liability
defendant?

Article 12, section 3, CDC, lists three basic defences. The defendant

must prove that:

¢ they did not introduce the product into the market;

¢ the alleged defect does not exist; or

¢ the damage was caused by exclusive fault of the consumer or a
third party.

The nature of this list has been object of legal discussions, namely
as to whether it is exhaustive or not. For instance, another accepted
defence is external force majeure — any event beyond the producer’s
control happening after the product is placed on the market.

32 What appeals are available to the unsuccessful party in the trial
court?

Every trial court sentence can be subject to an appeal and though the
right to appeal cannot be contractually excluded, it can be waived
after the trial court award.

In the second instance appeal, which usually suspends the trial
court decision, the case will be judged by a group of three judges
who comprise one of the chambers of the Court of Appeals. If two
of said judges take a decision contrary to the trial court sentence, the
unsuccessful party can appeal to a group formed by judges from two
of the court chambers (an embargos infringentes appeal).

When the second instance appeals are exhausted, the unsuccess-
ful party can file a special appeal, an extraordinary appeal, or both
before the Superior Court of Justice and the Federal Supreme Court,
respectively. Both special and extraordinary appeals deal only with
issues of law, not of fact. Special appeals can be filed if a federal law
has not been observed by the Court of Appeals and whenever the
Court of Appeal’s decision differs from that rendered by another
Court of Appeals. Though quite rare in product liability cases, an
extraordinary appeal can be filed when a constitutional provision
has been neglected by the court or if the appellant demonstrates that

www.gettingthedealthrough.com

Update and trends

Some provisions of the CDC are expected to change or be
amended over the next few months. A relevant emerging trend
relates to Bill 281, which aims to alter the CDC. Among other
issues, the bill stipulates that legislation and contracts must be
interpreted and, when applicable, judicially integrated (in the event
of an omission) in the most favourable manner for the consumer.
In other words, the bill entitles consumers to have their product
liability claims ruled on by means of the most favourable statute
for their case, regardless of its subjective scope of application.
This means that even though it is the CDC that governs consumer
relationships, a claimant could choose, for instance, to make use
of the statute of limitations established by the CC, given that it
provides for a longer term than does the CDC. Moreover, the new
law may extend the suppliers’ obligation to disclose information
regarding health and safety to include the potentiality of the
product to cause environmental impact. In this case, the obligation
to initiate a recall would arise not only from risks to the health and
safety of consumers, but also from the risk of an environmental
impact.

the case has a general repercussion. Both appeals rarely suspend
the lawsuit and, therefore, are not able to stave off the provisional
enforcement of the decision.

Jurisdiction analysis

33 Can you characterise the maturity of product liability law in terms
of its legal development and utilisation to redress perceived
wrongs?

The CDC, the basic law regulating this matter, was enacted in 1990
and Brazilian courts have decided on a broad range of product lia-
bility cases over these 24 years. Given that such cases usually deal
with technical issues, whose profiles change according to the alleged
defect, there is always a degree of uncertainty in every case, espe-
cially in novel ones. However, it can be said that Brazilian law in
general has achieved a reasonable level of maturity regarding prod-
uct liability matters.

34 Have there been any recent noteworthy events or cases that
have particularly shaped product liability law? Has there been
any change in the frequency or nature of product liability cases
launched in the past 12 months?

There have been no recent laws, cases or groups of cases that

have particularly changed the profile of product liability in Brazil.

However, at least two recent STJ decisions have consolidated the

interpretation of CDC rules and are worth mentioning:

e the fourth panel of the ST] has denied smokers’ claims seek-
ing compensation for damage caused by the consumption of
cigarettes. One of the bases for such decisions is the now-clearer
difference between a defective product and the inherent danger-
ousness of a product; and

¢ the third panel of the ST] has recently decided on a case stating
that even a reseller can be classified as a consumer, and thus be
protected by CDC rules, if he or she has suffered damage caused
by a defective product.

35 Describe the level of ‘consumerism’ in your country and
consumers’ knowledge of, and propensity to use, product liability
litigation to redress perceived wrongs.

In Brazil, the CDC is a very well-regarded legislation and consumer
protection is a highly legislated area. Moreover, as stated earlier, con-
sumer protection is referred to in the Constitution as a fundamental
right and in this scenario, judges tend to protect consumers and thus
litigation is used as a tool to redress perceived wrongs.
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36 Describe any developments regarding ‘access to justice’ that
would make product liability more claimant-friendly.

The CDC and related statutes are oriented by ‘access-to-justice’
guidelines and were enacted to protect consumers both contractu-
ally and procedurally.

Consumer rights are not disposable by contract even if consum-
ers have received an advantage for this disposition (for instance, a
lower price). Procedurally, consumer cases can be judged by small
claims courts, which are faster, free of charge in the first instance and
have highly flexible applicable procedures. Moreover, access to legal
aid is quite easy and statute-of-limitations periods are larger than in
other similar situations.

Three points should be highlighted in this context: the burden
of proof, punitive damages and the importance of collective actions:
e the burden of proof is shifted by law (eg, in the instance of the

defective quality of a product) or may be shifted at the discretion

of the judge if a consumer’s allegations are plausible or when the
consumer has a significant (economic, technical or legal) weak-

ness compared to the other party. (see question 23);

¢ punitive damages are prima facie not applicable in Brazil, yet
moral damages are not only allowed by the Constitution, but
also theoretically applicable in almost every civil liability case.
Hence, moral damages are sometimes used by judges as punitive
damages, though the awards are usually lower than in nations
that apply punitive damages; and

e collective actions are quite common, especially given the large
number of entities that have standing to sue, the most important
of which is the PAO, which in Brazil is also competent for civil
matters. The PAO may investigate the case before the lawsuit,
requesting information and documents from the investigated
parties and third parties. The PAO may also negotiate agree-
ments with the investigated parties to define measures to be
taken to solve the problem and to compensate the victims.
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